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IN THE UTAH COURT OF APPEALS

SI ATE OF UTAH.
Plaintiff/Appellant,
Case No. 20050542-CA

vs.
JACK A. POWELL,
Defendant/Appellee.

BRIEF OF APPELLANT

STATEMENT OF JURISDICTION
This Court has appellate jurisdiction in this matter pursuant to the provisions of
Utah Code Annotated § 78-2a-3(2)(e).

ISSUES PRESENTED AND STANDARDS OF REVIEW
Whether the trial court erred in finding that probable cause existed to issue the
search warrant even after excising certain portions of the affidavit for the search warrant?
'The factual findings underlying a trial court's decision to grant or den> a motion to
suppress evidence are reviewed under the deferential clearly erroneous standard, and the
legal conclusions are reviewed for correctness, with a measure of discretion given to the
trial judge's application of the legal standard to the facts." State v Moreno, 910 P.2d
1245, 1247 (Utah App. 1996) (citing State v. Pena, 869 P.2d 932, 935 (Utah 1994)).
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This issue was preserved in the Motion to Quash Search Warrant and
Documentation in Support (R. 31-49).

CONTROLLING STATUTORY PROVISIONS
United States Constitution, Amendment IV
The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.

STATEMENT OF THE CASE
On September 8, 2004, Powell was charged by information with one count of Possession
or Use of a Controlled Substance in a Drug Free Zone, a Second Degree Felony, one count of
Endangerment of a Child or Elder Adult, a Third Degree Felony, and one count of Possession of
Drug Paraphernalia in a Drug Free Zone, a class A Misdemeanor (R. 6-7).
On December 16, 2004, Powell waived his rights to a Preliminary Hearing and the matter
was set for Arraignment (R. 29-30). On December 20, 2004, Powell filed a Motion to Quash
Search Warrant and Documentation in Support alleging that the police officer responsible for the
warrant affidavit either perjured himself or recklessly disregarded the truth, and that after
excising the false material the remaining content of the affidavit was insufficient to establish
probable cause and the search warrant must be voided and the fruits of the search excluded (R.
31-49). On December 22, 2004, the State filed its Opposition to Motion to Quash Search
Warrant (R. 59-62).
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On January 20, 2005, the Court issued it's ruling regarding Powell's Motion, finding that
the police officer intentionally or recklessly made a false statement with reckless disregard for
the truth and excised the portion of the affidavit relating to Powell's criminal histon. but
nonetheless finding the Warrant still valid (R. 66-68; 85-88). On that same date. Powell entered
not guilty pleas and a trial date was set (R. 66-68).
On April 14, 2005. Powell entered a guilty plea to Illegal Possession or Use of a
Controlled Substance, and amended charge, a Third Degree Felony, striking the drug free zone
language (R. 69-71). Said plea was entered pursuant to State v. Sery reserving Powell's right to
appeal the trial court's order regarding the affidavit and search warrant (R. 69-71). On June 9,
2005, Powell was sentenced to an indeterminate term of not to exceed five years at the Utah
State Prison, which was suspended, and he was placed on probation for 36 months, one condition
being that he serve 210 days of jail time with work release (R. 85-93).
A Notice of Appeal was filed on June 14, 2005 (R. 94-95). Powell filed an Application
for Certificate of Probable Cause on June 17, 2005 (R. 96-100). The State filed its Opposition to
the Application for Certificate of Probable Cause on June 24, 2005. and the trial court denied the
Application on July 21. 2005 (R. 102-107).

STATEMENT OF RELEVANT FACTS
1.

On August 26, 2004, Detective Troy Beebe presented Fourth District Court Judge Lynn
W. Davis, acting as a Magistrate with a Probable Cause Affidavit in Support and
Application for a Search Warrant (R. 88).

2.

In his affidavit, Detective Beebe wrote in paragraph #4:
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"Your affiant conducted an independent investigation finding that Jack Powell
has a Utah State Criminal History indicating a propensity for violence.
Aggravated Assault, Aggravated burglary, misdemeanor assault possession of
controlled substances, narcotic equipment, Possession of methamphetamine,
marijuana, and paraphernalia." (R. 87).
3.

On December 20, 2004, Powell filed a Motion to Quash Search Warrant and
Documentation in Support alleging that Officer Beebe either perjured himself or
recklessly disregarded the truth in his warrant affidavit and that the remaining content of
the affidavit is insufficient to establish probable cause and the search warrant must be
avoided and the fruits of the search excluded (R. 31-49)

4.

In its ruling on Powell's Motion, the court found that the defendant, Jack Powell, had a
criminal history which consists of convictions for illegal possession of liquor and
paraphernalia in 1972, two counts of driving under the influence in 1981 and 1983. one
count of theft in 1984, and two counts of burglary in 1984 and 1992 (R. 87).

5.

The court also found paragraph #4 clearly overstates the defendant's criminal history.
Furthermore, despite Detective Beebe's use of the word propensity, Detective Beebe
worded the affidavit in a way which mislead the Magistrate into believing that Mr.
Powell had been convicted of all of the offenses listed in paragraph #4 (R. 87).

6.

The court also found that in addition to the offending portion, paragraph #4 contains
information that in the past seven days a confidential informant had purchased controlled
substances from Mr. Powell's residence on two occasions. Paragraph #4 also contains
information that Sergeant Giles of the Orem Police Department had witnessed a hand to
hand transaction between Mr. Powell and a female. The female was stopped and found to
be in possession of methamphetamine and stated that she had purchased the
methamphetamine from Mr. Powell (R. 87).
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7.

The court ultimately concluded that based upon the information that he placed in his
Affidavit, Detective Beebe intentionally or recklessly made a false statement with
reckless disregard for the truth as defined in State v. Nielsen. 727 P.2d 181, 19] (Utah
1986) citing Franks v. Delaware, 438 U.S. 154 (1978) (R. 87).

8.

The court further concluded that the portion of the Affidavit which reads,fcfcYouraffiant
conducted an independent investigation finding that Jack Powell has a Utah State
Criminal History indicating a propensity for violence, Aggravated Assault, Aggravated
burglar}, misdemeanor assault possession of controlled substances, narcotic equipment.
Possession of methamphetamine, marijuana, and paraphernalia" should be excised from
the Affidavit (R. 86).

9.

The court also concluded, after excising the offending portion of the Affidavit, there is
still sufficient independent investigation to support a finding of Probable Cause. The
court found that paragraph #4 contained additional information of the confidential
informant having purchased controlled substances from Mr. Powell's residence on two
occasions and Sergeant Giles having witnessed a hand to hand transaction between Mr.
Powell and a female. The court found that the Affidavit contained sufficient probable
cause for the Magistrate to have authorized the Search Warrant even without the existed
portion (R. 86).

10.

The court therefore denied Defendant's Motion to Quash the Search Warrant (R. 86).

11.

Powell subsequently entered a conditional guilty plea to one count of Illegal Possession
or Use of a Controlled Substance, a Third Degree Felony, and reserved his right to appeal
the court's denial of his motion to quash and this appeal was taken (R. 112 at 4, 7).
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SUMMARY OF ARGUMENT
The probable cause affidavit submitted by Detective Beebe to the neutral
magistrate was intentionally false or recklessly misleading, and was known by the affiant
to have been false and misleading at the time it was submitted to the magistrate. The trial
court properly excised certain false statements from the affidavit, but determined that
even without the excised statements "there is still sufficient independent investigation to
support a finding of Probable Cause" (R. 86). Powell argues that the excised statements
does materially change the content of the Affidavit, and considering the totality of the
circumstances, affects the original magistrate's finding of probable cause. Therefore,
Powell asserts the trial court erred in denying his Motion to Quash the Search Warrant
and suppress the fruits of the search because the intentional or reckless misstatements
rendered the warrant invalid under the Fourth Amendment to the United States
Constitution and the evidence obtained from that search should have been suppressed.

ARGUMENT
I.

THE TRIAL COURT ERRED IN DENYING POWELL'S MOTION
TO QUASH SEARCH WARRANT AND SUPPRESS EVIDENCE
BECAUSE THE AFFIDAVIT CONTAINING THE EXCISED FALSE
STATEMENTS DID NOT SUPPORT A FINDING OF PROBABLE
CAUSE

The trial court held that the false statements of Detective Beebe in the Affidavit
should be excised, but erred in finding that probable cause still existed to issue the search
warrant (R. 86-88).
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"The overriding purpose of the fourth amendment's provision prohibiting
unreasonable searches and seizures is to safeguard personal privac\ against arbitrary and
unwarranted intrusions by governmental officials." State v. Nielsen, 727 P.2d 188. 190
(Utah 1986). "The responsibility for issuing warrants and for meeting the pertinent
constitutional requirements that underlie their issuance rests with the magistrate, a neutral
and detached part} who independently determines whether probable cause exists to
support a search."/^. See also United States v. Jeffers, 343 U.S. 48. 51. 72 S.Ct. 93. 95.
96 L.Ed. 59(1951).
The 'totality of the circumstances" test is used to determine if a magistrate
properly found probable cause to issue a search warrant. Illinois v. Gates, 462 U.S. 213.
103 S.Ct. 2317, 76 L.Ed.2d 527 (1983). The determination of probable cause is left up to
the magistrate, not the "unbridled discretion of the police officer conducting the search."
Nielsen. 727 P.2d at 190. "The magistrate's task is to decide w whether, given all the
circumstances set forth in the affidavit before him. including the "veracity" and "basis of
knowledge" of persons supplying hearsay information, there is a fair probability that
contraband or evidence of a crime will be found in a particular place.'" State v.
MacArthur. 2000 UT App 23, ^ 29, 996 P.2d 555, cert, denied 9 P.3d 170 (Utah 2000),
(quoting State v. Purser, 828 P.2d 515, 517 (Utah App. 1992)). "However, the
magistrate can only fulfill his constitutional function if the information given to him is
true; the obvious assumption behind the warrant requirement is that the factual showing
to support a finding of probable cause will be truthful." Id. Moreover, the ability of
magistrates to perform this constitutional function is severely hampered when officers
7

fail to provide in their affidavits to the magistrates all material information available to
them. See Id.
If "an affiant in an affidavit supporting a search warrant made a false statement
intentionally, knowingly, or with reckless disregard for the truth," or if "a misstatement
occurs because information is omitted; the affidavit must be evaluated to determine if it
will support a finding of probable cause when the omitted information is inserted" or the
false statement excised. Id. at 191, See also Franks v. Delaware, 438 U.S. 154, 155-56,
98 S.Ct. 2674, 57 L.Ed. 2d 667 (1978). Further, "if the omission or misstatement
materially affects the finding of probable cause, any evidence obtained under the
improperly issued warrant must be suppressed." Id. at \9\;Franks,

438 U.S. at 156.

For the following reasons, the corrected Affidavit excising the false statements did
not provide a substantial basis under the totality of the circumstances to conclude that
illegal substances would be found at Powell's residence or at the storage unit both
located in Orem, Utah.

A.

Contents of the Affidavit in Support of Search Warrants
1.

Irrelevant paragraphs

This Court has held that information that does not aid the magistrate in his
probable cause determination is irrelevant in a review of whether a search warrant was
properly issued. State v. Potter, 860 P.2d 952 (Utah App. 1993).
Paragraph 1 is referred to as the "hero statement" and simply recites Detective
Beebe's police training, education, and experience (R. 46). Nothing within this
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paragraph establishes probable cause to believe that evidence might be where the officer
sought to search.
Paragraphs 10 and 14 simply advise the magistrate of Powell's physical address,
and describes the residence sought to be searched (R. 43-44). These paragraphs do not
further the probable cause determination.
Paragraphs 6-9, 11-13, and paragraph 15 provided nothing of value to the
magistrate's probable cause determination with respect to the issuance of these warrants,
and therefore should not be viewed by this Court as having am relevance in its
determination of whether or not trial court erred in determining the magistrate was
presented with a substantial basis of criminal wrongdoing in order to justify issuance of
the subject search warrants (R. 43-45). If this warrant is to stand, probable cause must be
found in the facts referenced in paragraphs 2-5 of the Affidavit.
2.

Essential paragraphs
Paragraphs 2 and 3 of the Affidavit detail information gathered by the affiant

exclusively from a confidential informant (R. 45-46). Paragraph 2 contains statements
allegedly made to the affiant by the CI that the residence of 653 North 300 East is a
source of methamphetamine and that Jake Powell is selling methamphetamine from his
residence during the day and night time hours (R. 46).
Paragraph 3 contains statements allegedly made to the affiant by the CI that within
the last seven days the CI has made two controlled purchases of methamphetamine from
Jack Powell in the residence 653 North 300 East, Orem UT (R. 45). The CI stated that
while in the residence he/she observed items of paraphernalia to include scales syringes
9

and small baggies used to distribute methamphetamine (R. 45). The affiant states that
the CI was searched prior to and after the controlled purchase and that after exiting the
residence the CI provided him with an amount of white sub which field tested positive for
methamphetamine (R. 45).
Paragraph 5 contains information provided by the affiant that the CI has proven
reliable in the past, that the CI has made controlled purchases of controlled substances on
five other occasions, leading to cases filed with the Court, and that the CI has not
provided information that has proven to be false (R. 45). The affiant stated that the CI
provided his/her name, DOB, address and phone number; the CI is not on probation or
parole but the CI benefits from giving information to the Utah County Major Crime's
Task Force because of an agreement entered into whereas consideration may be given in
charges currently pending against the CI (R. 45). The CI is also familiar with the use and
sell of controlled substances due to previous involvement in the drug culture (R. 45).
Paragraph 4 contains information of the affiant's alleged independent
investigation. As part of this independent investigation the affiant state's that Jack
Powell has a Criminal History indicating apropensity for violence, Aggravated Assault,
Aggravated burglary, misdemeanor assault, possession of controlled substances, narcotic
equipment, Possession of methamphetamine, marijuana, and paraphernalia (R. 45). The
affiant also states that he conducted surveillance on the residence 653 North 300 East
Orem. UT and observed individuals arriving to the residence on foot and in vehicles
staying for a short period of time then leaving the residence and that this information was
consistent with the information provided to him from the CI.
10

Paragraph 4 also contains information in the form of hearsay from Sgt. Giles of
the Orem police department that within the last 72 hours Sgt. Giles stated that he
observed a hand to hand deal from Jack Powell and a female, that he conducted a traffic
stop on the female and she was found to be in possession of methamphetamine and drug
paraphernalia, and the hearsay upon hearsay that she purchased the methamphetamine
from Jack Powell when Sgt. Giles passed them (R. 45).
B.

Misstatements in the Affidavit in Support of Search Warrants
In the probable cause Affidavit, the affiant Detective Beebe, asserted that he

conducted an independent investigation and found that Jack Powell has a Utah State
Criminal History indicating a propensity for violence- and then listed the following
offenses: Aggravated Assault, Aggravated burglary, misdemeanor assault, possession of
controlled substances, narcotic equipment, possession of methamphetamine. marijuana,
and paraphernalia (R. 45). However, the trial judge found that Powell had a criminal
history which consists of convictions for illegal possession of liquor and paraphernalia in
1972. two counts of driving under the influence in 1981 and 1983, one count of theft in
1984. and two counts of burglary in 1984 and 1992 (R. 87).
It is evident that the affiant, Detective Beebe, presented false information to the
magistrate in a calculated effort to intentionally or recklessly mislead the magistrate into
believing that Powell had horrible violent criminal record. The trial judge made the
explicit finding that Paragraph 4 clearly overstates Powell's criminal history, and that
despite Detective Beebe's use of the word propensity, he worded the affidavit in such a
wa) which mislead the Magistrate into believing that Powell had been convicted of all
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the offenses listed in paragraph 4 (R. 87). The trial court further concluded that based
upon the information he placed in his Affidavit, Detective Beebe intentionally or
recklessly made a false statement with reckless disregard for the truth as defined in State
v. Nielsen, 727 P.2d 181,191 (Utah 1986) (R. 87). As such the trial court concluded that
the offending sentence regarding Powell's implied criminal history should be excised
from the Affidavit (R. 86).
These misstatements completely mislead the magistrate, and the trial court erred in
determining that the corrected Affidavit was still sufficient to support a showing of
probable cause.
C.

The corrected Affidavit did not support a finding of probable cause to issue
the search warrants under the totality of the circumstances
Notwithstanding these egregious facts, the trial court determined that the Affidavit

still contained a sufficient probable cause basis for the magistrate to issue the search
warrant (R. 85-88). Powell contends this determination was in error for several reasons.
First, part of the information in the Affidavit implicating Powell was based on
hearsay and hearsay upon hearsay, not direct personal knowledge (R. 45). Paragraph 4 of
the Affidavit contains information that a Sgt. Giles observed a hand to hand deal between
Powell and a female and that this female was subsequently stopped by this Sgt. Giles and
he found her to be in possession of methamphetamine and paraphernalia (R. 45). This is
hearsay as it was supposedly told to the affiant who had no personal knowledge of this
supposed information. Further, the information also contained not only hearsay from Sgt.
Giles, but hearsay upon hearsay that Sgt. Giles heard this female state that she purchased
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the methamphetamine from Powell when Sgt. Giles passed them (R. 45). Hearsa\ is
inherently unreliable, particularly when a level of hearsay is added upon a statement that
is itself hearsay. Although case law indicates that wif hearsay is reliable, and there is a
substantial basis for giving it credence, it will support the issuance of a warrant" and
there is a presumption that law enforcement officers will convey information to each
other truthfully" the hearsay in this case should not be considered reliable because it
comes from an proven unreliable source- that of the affiant Detective Beebe who made
the intentional or recklessly false statements about Powell's criminal history. Slate v.
Nielsen, 727 P.2d at 192. As such, it should have been afforded much less weight by the
magistrate in making a determination of whether probable cause existed.
Second, there is an inherent reliability problem with the information supplied b> a
confidential informant (CI) in the Affidavit. Confidential informants do not have the
same level of presumed reliability as do citizen informants. The Affidavit makes clear
that the information supplied by this CI regarding two controlled drug purchases was
given not as a concerned citizen, or someone with nothing or little to gain from providing
such information. Instead, this CI, someone familiar with drug use because of previous
involvement with the drug culture, provided this information because of an agreement
he/she entered into that he/she would receive consideration in charges then currently
pending against him/her (R. 45). Such a person's statements should be inherently
suspect and considered probably unreliable. It seems to be of little consequence that this
CI had been involved with controlled substances in the past as there is no indication that
consideration for pending charges was given in those cases or not or whether the
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information proved to be sufficiently reliable to lead to convictions instead of just filings
as the Affidavit states (R. 45). As such the magistrate reviewing the Affidavit for
probable cause should not have afforded the CFs information much weight.
Furthermore, although the CFs information involved a controlled drug purchase, the
supervising officer was the same untrustworthy affiant, Detective Beebe, who provided
the false statements regarding Powell's criminal history. Therefore, whatever remaining
weight for probable cause purposes should be even less.
The only other information upon which the magistrate could make a
determination of the existence of probable cause is the statement of the affiant that he
'^observed individuals arriving to the residence on foot and in vehicles staying for a short
period of time then leaving the residence" (R. 45). First, the affiant does not state any
possible significance attached to this observation as it relates to probable cause. Second,
the affiant does not state a time during which this observation was made. As far a^ we
know it could have been a year ago. As such, the information cannot be determined to be
significant or at least not recent sufficient to lend any weight to the probable cause
determination.
Therefore, because the affiant deliberately or recklessly mislead the magistrate
with false information regarding Powell's criminal history in order to obtain the search
warrants, and because the rest of the information in the affidavit was either from an
inherently suspect CI, or hearsay, or not significant or recent, the magistrate erred in
determining the Affidavit supported a probable cause determination. As such, the trial
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court erred in denying Powell's motion to quash the search warrant and suppress the
evidence.

CONCLUSION AND PRECISE RELIEF SOUGHT
For the foregoing reasons, Powell asks this Court to reverse the trial court's denial
of his motion to quash the search warrant and to suppress the evidence, and remand this
case back to the trial court with instructions that Powell's plea is to be withdraw n and the
matter dismissed.
RESPECTFULLY SUBMITTED t h i s ^ f

day of June. 2006.

Margaret P. Lindsay
A0^
Counsel for Appellant
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Richard P. Gale (7054)
UTAH COUNTY PUBLIC DEFENDER ASSOCIATION
Attorneys for Defendant
245 North University Avenue
Provo, Utah 84601
Telephone (801) 852-1070

O

IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
STATE OF UTAH,
Plaintiff,

MOTION TO QUASH SEARCH
WARRANT AND
DOCUMENTATION IN SUPPORT
CASE NO. 041403521

vs.

JUDGE CLAUDIA LAYCOCK

JACK POWELL,
Defendant.

Where a defendant establishes by a preponderance of the evidence that a police officer
in a warrant affidavit has either perjured himself or recklessly disregarded the truth, and with the
false material set aside the remaining content of the affidavit is insufficient to establish probable
cause, the search warrant must be voided and fruits of the search excluded.. Franks v. Delaware.
438 U.S. 154 (1978). Material omissions which an officer intentionally or recklessly does not
include in a warrant affidavit are also a basis for voiding a search warrant and court's finding of
probable cause. United States v. Rule, 594 F.Supp. 1223 (D.Me.1984).
Franks v. Delaware, requires that prior to a hearing being held on a Motion to Quash a
Search Warrant, the defendant must make "a substantial preliminary showing that a false
statement knowingly and intentionally, or with reckless disregard for the truth was included by
the affiant in the warrant affidavit." Id. at 155.
In the present case, Detective Troy Beebe in the search wrarrant affidavit in an attempt
to bolster the information in his warrant stated,

"Your affiant conducted an independent investigation finding that Jack
Powell has a Utah State Criminal History indicating a propensity for violence, Aggravated Assault, Aggravated burglary, misdemeanor assault
possession of controlled substances, narcotic equipment, Possession of
methamphetamine, marijuana, and paraphernalia." (Addendum A, p. 2 )
Defendant now submits a copy of defendant's criminal history (Addendum B) which
was provided by the State. Defendant's criminal history shows he has been convicted of illegal
possession of liquor and paraphernalia in 1972, two counts of driving under the influence inl981
and 1983, one count of theft in 1984, and two counts of burglary in 1984 and 1992.
Defendant's criminal history is clearly disparate from what was indicated by officer
Beebe in his affidavit in support of the search warrant. Defendant has never been convicted of
possessing a controlled substance, aggravated assault or aggravated burglary as was represented
by Beebe. Additionally, defendant has not been convicted of any crimes which would indicate he
has a propensity for violence. Clearly officer Beebe has at least recklessly disregarded the truth,
therefore, under Franks v. Delaware the court must void the warrant and suppress all evidence
found as a result of the illegal search.
SUBMITTED this 20th day of December, 2004.

ADDENDUM A

IN THE FOURTH DISTRICT COURT, STATE OF UTAH
COUNTY OF UTAH, PROVO DEPARTMENT

STATE OF UTAH,

PROBABLE CAUSE AFFIDAVIT

IN THE MATTER OF:

IN SUPPORT AND APPLICATION

A NARCOTICS INVESTIGATION
653 North 300 East
Orem, UT 84057

FOR A SEARCH WARRANT

Detective Troy Beebe, comes now having been duly sworn, who deposes and states as follows:
1.

That your affiant is a police officer in and for the City of Provo, and is currently assigned to the
Utah County Major Crimes Task Force, which includes working drug crimes as well as gang
interdiction and property crimes. Your affiant has been a police officer since 1992. That your
affiant has received training from the POST Drug Academy, Utah State Police Academy in
identification of controlled substances. Your affiant is certified as a drug recognition examiner
for the state of Utah. Your affiant has experience in undercover narcotic buys, confidential
informant narcotic buys, methods of narcotic use, controlled substance identification, controlled
buy rituals, surveillance and other investigative techniques. Your affiant has experience drafting
and executing search warrants. Your affiant has executed search warrants which have resulted in
the arrest, conviction and seizures of property, which includes money, weapons, drugs, drug
paraphernalia and automobiles.

2.

Your affiant received informationfroma reliable confidential informant that the residence 653
North 300 East, Orem UL Is a source of methamphetamine distribution. The confidential
informant stated that a Jake Powell is selling methamphetaminefromhis residence The
confidential informant stated that the distribution is taking place during the day and night time
hours.

^ceiriAL BUSINESS ONLY

F0B0FF

ri

b l the County Attomty to

Within the last seven days the confidential informant has made two controlled purchases or
wxm •
methamphetamine from Jack Powell in the residence 653 North 300 East, Orgm UT. The
confidential informant was searched prior to and after the controlled purchasefnnding no further
items of evidence. The confidential informant stated that while in the residence he/she observed
items of paraphernalia to include scales syringes and small baggies used to distribute
methamphetamine. The confidential informant provided your affiant with an amount of a white
crystal substance that was field tested positive for methamphetamine.
Your affiant conducted an independent investigation finding that Jack Powell has a Utah State
Criminal History indicating a propensity for violence, Aggravated Assault, Aggravated
burglary, misdemeanor assault, possession of controlled substances, narcotic equipment.
Possession of methamphetamine, marijuana, and paraphernalia. Your affiant conducted an
independent investigation conducting surveillance on the residence 653 North 300 East, Orem
Utah. Your affiant observed individuals arriving to the residence on foot and in vehicles staying
for a short period of time then leaving the residence. This traffic is consistent with the
information that the confidential informant provided to your affiant.
Your affiant received information from Sgt. Giles Orem police department That with the last
72hrs Sgt. Giles stated that he observed a hand to hand deal from Jack Powell and a female.
Sgt. Giles stated that he conducted a traffic stop on the female. The female was found to be in
possession of methamphetamine and drug paraphernalia. The female stated that she purchased
the methamphetamine from Jack Powell when Sgt. Giles passed them.
The confidential informant has been proven reliable in the past, that the confidential informant
has made controlled purchases of controlled substances on five other occasions, leading to cases
filed with the Court. The confidential informant has not provided information that has been
proven to be false. The confidential informant provided your affiant with his/her name, DOB,
address and phone number. The confidential informant is familiar with the use and sell of
controlled substances due to previous involvement in the drug culture. The confidential
informant is not on probation or parole. The confidential informant has benefit to CJYs giving
information to the Utah County Major Crimes Task Force because of an agreement entered into
whereas consideration may be given in charges currently pending against the confidential
informant.
From your affiant's training and experience methamphetamine is most commonly packaged in
one ounce or less packages and can be quickly or easily hidden on the person of those present.
That these items can be easily damaged, destroyed, altered or otherwise disposed of if notice of
MAI
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impending search is given. That by serving the warrant during the night time hours will allow
for Detectives to serve the warrant under the cloak of darkness, preserving the element of
surprise, That by serving the warrant during the night time hours will allow for an element of
safety for children and neighbors who live in the area. That it is more likely the neighbors will be
inside when the warrant is served. The residence is with in one thousand feet of an LDS church,
and a Orem City Park.
From your affiant's training and experience, persons at or arriving to this location, may be there
to purchase controlled substances. From your affiant's training an experience, persons involved
in the use or distribution of controlled substances, often times will keep controlled substances
and paraphernalia on their persons. These amounts of controlled substances and paraphernalia
can easily be secreted, altered or destroyed. From your affiant's training and experience, persons
involved in die use or distribution of methamphetamine are also involved in the use of other
controlled substances such as heroin, cocaine, marijuana, oxycotton, L.S.D., ecstasy or other
controlled substances. These items can easily be hidden on the person. Failure to search the
persons of those at or airiving to this residence for the presence of methamphetamine, and related
paraphernalia or controlled substances will result in the loss of valuable evidence.
It is your affiant's experience that persons I have encountered with the unlawful use/distribution
of controlled substances and associated paraphernalia, often keep these items in outbuildings
and vehicles. Failure to search the curtilage of the residence and the vehicles located at or
related to the individuals at this location at the time of the execution of this warrant, will likely""
result in officers missing important evidence.
Thatfromyour affiant's training and experience and due to prior search warrants over the past
several years that I have written, executed or assisted with, persons arriving at the residence to
purchase or use methamphetamine and other illegal controlled substances often keep these items
on their person or in their vehicles. Failure to search the persons and vehicles of individuals at or
arriving to the residence during the execution of the warrant will result in officers missing
valuable evidence.
That the residence 653 North 300 East, Orem is a single family dwelling, constructed of with a
light colored siding with a green trim. Thefrontroom window has a blanket hungfromthe
inside as a Curtm, the drive was is on the South side of the residence. Thefrontdoor faces East
W
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11.

From your affiant's training and experience, persons involved in the use / distribution of
controlled substances often use the telephone to conduct their business. These persons often use
pagers, computers, answering machines, telephones, caller identification devises, audio and
video equipment for recording their dealings, correspondence indicating ownership. Failure to
search these items will result in officers missing valuable evidence.

12.

Your affiant requests that a search of this residence, persons at or arriving to, vehicles related to
persons at or arriving to, outbuildings, curtilage for the presence of controlled substances.

13.

Due to the fact that this distribution is ongoing during night time hours your affiant requests that
the warrant be issued for the night time hours. Failure to search in a timely manner will result in
the persons residing in the residence and selling the methamphetamine to distribute
methamphetamine into the community.

14.

The residence to be searched is located at 653 North 300 East, Orem Ut More particularly
described as a single family dwelling, constructed of with a light colored siding with a green
trim. The front room window has a blanket hung from the inside as a Curtin, the drive was is on
the South side of the residence. The front door faces East onto 300 East.

15.

Your affiant and officers expect to locate methamphetamine, other controlled substances, cash,
papers, scales, buy/owe sheets, paraphernalia and other items associated with the use/distribution
of methamphetamine, or other illegal controlled substances.
WHEREFORE, your affiant requests a warrant be issued by this court authorizing a search of the
residence together with the curtilage, all vehicles, outbuildings and persons of all individuals
present at the time of the search as well as the persons of the individuals arriving during the
search and their vehicles for the presence of controlled substances, together with associated
paraphernalia including items used or capable of being used for the storage, use, production or
distribution of methamphetamine, or any other controlled substances along with correspondence
indicating ownership . That this warrant is to be expauted without the notice of intent or
authority during the night time hours.

Subscribed to and sworn before me this QCL
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FOURTH DISTRICT COURT, STATE OF UTAH
UTAH COUNTY
STATE OF UTAH,
Plaintiff,

;

vs.

:

SEARCH WARRANT

653 North 300 East
Orem, Utah 84057

:

Criminal No.

Defendants

THE STATE OF UTAH TO ANY PEACE OFFICER OF THE STATE OF UTAH:
District Judge
Endorsement

It has been established by oath or
affirmation made or submitted to me this
o f L ^ f g ^ ^ 2004f that there is probable cause to believe
the following:
^
1,

The property described below:

was unlawfully acquired or unlawfully possessed;
has been used or is possessed for the purpose of being used to commit or
conceal the commission of an offense; or
is evidence of illegal conduct.
2
The property described below is most probably located at the premises
also set forth below.

F

^ c P . r \ A L BUSINESS Otftf
° R 0 ^ b v l h e County Attorney to

3.
The person or entity in possession of the property is a party to the
alleged illegal conduct.

4.
This warrant may be served during the night time hours. That the
evidence sought is easily damaged, destroyed, secreted or other wise altered
may I
Powell has a Utah Criminal history indicating a propensity for violence.

Z^

^s

NOW, THEREFORE, YOU AND EACH OF YOU, are hereby directed to conduct a search of
V j&J4>
residence located at 653 North 300 East, Orem Utah. The residence is more particularly
described as a is a single family dwelling, constructed of a light colored siding with a green trim.
The front room window has a blanket hung from the inside as a Curtin, the drive was is on the
South side of the residence. The front door faces East onto 300 East.
You are also hereby directed to search the residence, and persons present at vehicles related to the
residence 653 North 300 East Orem, Utah for the following items; controlled substances to include
methamphetamine, paraphernalia, cash, buy/owe sheets, scales, packaging material, and other items
indicative of the use/distribution of controlled substances to include electronic messaging devices
such as pagers, cell phones, computers, caller id equipment and correspondence indicating
ownership.
IF YOU FIND THE DESCRIBED PROPERTY at the residence of 653 North 300 East
Orem, Utah, you are directed to bring the property forthwith before me at the above Court or to hold
the same in your possession pending further order of this court, You are instructed to leave a receipt
for the property with the person in whose possession the property is found or at the premises where
the property was located. After execution of the warrant you shall promptly make a verified return of
the warrant to me together with a written inventory of any property seized identifying the place
where the property is being held.
THIS WARRANT MUST BE SERVED WITHIN TEN (10) DAYS FROM THE DATE
OF ISSUANCE.

DATED this o(6>~

day of i y & y ^ 2 0 0 4 , 7 ^ . ( f o ^ m

ADDENDUM B

Richard P. Gale (7054)
UTAH COUNTY PUBLIC DEFENDER
Attorneys for Defendant
245 North University Avenue
Provo, Utah 84601
Telephone (801) 852-1070

FILED
Fourth Judicial District Court
ASSOCIATION of Utah County, State of Utah
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Deputy

IN THE F O U R T H JUDICIAL DISTRICT C O U R T
U T A H C O U N T Y , STATE OF U T A H

vs.

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
ORDER DENYING DEFENDANT'S
MOTION TO QUASH SEARCH
WARRANT

JACK POWELL,

CASE NO. 0414035H

STATE OF UTAH,
Plaintiff,

Defendant.
JUDGE CLAUDIA LAYCOCK
This matter came before the court for hearing on defendant's Motion to Quash Search
Warrant on January 20, 2005. The Defendant was present and represented by his counsel,
Richard P. Gale. The State was represented by Deputy Utah County Attorney, David Wayment
Both defendant and the State submitted on their Motions and Memorandum and chose not to
present additional evidence. The Court having carefully considered the Motions, Memoranda of
the parties, and the Affidavit in Support of Search Warrant does hereby make and enter the
following Findings of Fact, Conclusions of Law, and Order:
FINDINGS OF FACT
The court finds the facts are as follows:
1.

On August 26, 2004, Detective Troy Beebe presented Fourth District Court Judge Lynn

W. Davis, acting as a Magistrate with a Probable Cause Affidavit in Support and Application for
a Search Warrant.

2.

In his affidavit, Detective Beebe wrote in paragraph #4
"Your affiant conducted an independent investigation finding that Jack
Powell has a Utah State Criminal History indicating a propensity for violence, Aggravated Assault, Aggravated burglary, misdemeanor assault
possession of controlled substances, narcotic equipment, Possession of
methamphetamine, marijuana, and paraphernalia."

3.

The court finds that the defendant, Jack Powell, has a criminal history which consists

of convictions for illegal possession of liquor and paraphernalia in 1972, two counts of driving
under the influence inl981 and 1983, one count of theft in 1984, and two counts of burglary in
1984 and 1992.
4.

The court finds paragraph #4 clearly overstates the defendant's criminal history.

Furthermore, despite Detective Beebe's use of the word propensity, Detective Beebe worded the
affidavit in a way which Miiui UIUIIIIW mislead the Magistrate into believing that Mr. Powell had
been convicted of all of the offenses listed in paragraph #4.
5.

The court finds that in addition to the offending portion, paragraph #4 contains

information that in the past seven days a confidential informant had purchased controlled
substances from Mr. Powell's residence on two occasions. Paragraph #4 also contains information that Sargent Giles of the Orem Police Department had witnessed a hand to hand transaction
between Mr. Powell and a female. The female was stopped and found to be in possession of
methamphetamine and stated that she had purchased the methamphetamine from Mr. Powell.
CONCLUSIONS OF LAW
1.

The court concludes that based upon the information he placed in his Affidavit,

Detective Beebe intentionally or recklessly made a false statement with reckless disregard for the
truth as defined in State v. Nielsen, 727 P.2d 181, 191 (Utah 1986) citing Franks v. Delaware,
438 U.S. 154(1978). .

2.

The court finds that the portion of the Affidavit which reads, "Your affiant conducted

an independent investigation finding that Jack Powell has a Utah State Criminal History
indicating a propensity for violence, Aggravated Assault, Aggravated burglary, misdemeanor
assault possession of controlled substances, narcotic equipment, Possession of methamphetamine, marijuana, and paraphernalia" should be excised from the Affidavit.
3.

The court finds that after excising the offending portion from the Affidavit, there is still

sufficient independent investigation to support a finding of Probable Cause. The court finds that
paragraph #4 contains additional information of the confidential informant having purchased
controlled substances from Mr. Powell's residence on two occasions and Sargent Giles having
witnessed a hand to hand transaction between Mr. Powell and a female. The court finds that the
Affidavit contains sufficient probable cause for the Magistrate to have authorized the Search
Warrant even without the excised portion.
ORDER
Based on foregoing Findings of Fact and Conclusions of Law the court hereby denies
defendant's Motion to Quash Search Warrant.
Signed this °t^

day of June, 2005.
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CERTIFICATE OF HAND DELIVERY

I hereby certify that I caused to be delivered a copy of the foregoing Findings of Fact,
Conclusions of Law, and Order to David H.T. Wayment, 100 East Center, Suite 2100, Provo, UT
84606 this _3_ day of June, 200^1

rinse;

